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I. Chinese Regulatory Scheme relating to Aircraft Purchase, Finance & 

Leasing 



Import Approval 

 National Development and Reform Commission (NDRC) approval for the 

importing or leasing of corporate aircraft by Chinese companies and 

individuals (including borrowing from offshore financiers) 

 Import License for the importation of aircraft granted by the Ministry of 

Commerce (MOFCOM) to Chinese companies or individuals 

 Customs declaration: upon arriving of the aircraft in China, the Chinese lessee 

will need to declare to the customs authority and pay import duty and VAT on 

import. 



Aircraft Registration 

 

 

 Registration of aircraft with Civil Aviation Administration of China (CAAC) 

and obtaining of a Certificate of Nationality Registration 

 Registration of ownership interest and mortgage interest in the Aircraft at 

CAAC 



Cape Town Filings and IDERA 

 

 It is now possible to register various “international interests” in respect of a 

CAAC registered aircraft at International Registration pursuant to Cape Town 

Convention and its Protocols 

 Recordation of Chinese language IDERA (irrevocable deregistration and 

export request authorization) 

 Does IDEAR help?  



Foreign Exchange Control 

 Finance lease transactions: approval from The State Administration of Foreign 

Exchange (SAFE) for remittance of lease rentals by a Chinese lessee with a 

foreign lessor 

 Offshore borrowing: approval from SAFE required. It may not be possible for 

individual to borrower directly from an offshore financier 

 Operating lease transactions: no SAFE approval required; but withholding tax 

payment receipt required by banks before effecting the remittance of lease 

rentals 

 Outright purchase: no SAFE approval required for the remittance of purchase 

price to offshore seller/manufacturer 



Taxation 

 For outright purchase of corporate aircraft, there are no other taxes payable apart from 

import duty and VAT 

 Offshore borrowing: an offshore lender will be subject to PRC withholding tax and 

business tax in respect of interest payments (which may be reduced pursuant to applicable 

double tax agreements) 

 A cross-border aircraft leasing transaction involving a Chinese company may be subject to 

the following taxes: 

 Withholding tax      

 Business tax      

 Stamp duty 

 Managing withholding tax and other taxes: reduction or exemption from withholding may 

be available if the financing is supported/guaranteed by ECA or US Eximbank  



II. Chinese Legal System 



Laws and Regulations 

 

 

 Codified legal regime      

 Unified legislation system with clear legislative hierarchy 



Court System 

 

 

 Hierarchy of court systems - district people’s courts, intermediate people’s 

courts, superior people’s courts, and the Supreme People’s Court    

 Cases involving disputes between a foreign party and a Chinese party - usually 

fall within the jurisdiction of intermediate people’s courts 



III. Structuring Foreign Law Mortgages and Domestic Aircraft 

Mortgages 



Mortgage 

 

 Mortgage Agreement - comes into effect upon execution 

 Mortgage (as a security interest) - created on the Aircraft upon the Mortgage 

Agreement becoming effective 

 Registration of Mortgage with CAAC - perfection requirement to ensure 

enforceability against third parities 

 SAFE registration required for aircraft mortgage created in favor of an 

offshore financier to ensure conversion and remittance of proceeds 



Mortgage vs. Lease 

 

 

 Mortgage created on a leased aircraft - lease remains unaffected 

 An aircraft subject to a mortgage is leased - enforcement of the mortgage 

should not be affected by the existence of the lease, provided that the mortgage 

is duly registered with CAAC 



Choosing Foreign Law or Chinese Law Mortgages 

 

 

 Chinese law mortgages for ease of recognition and enforcement 



IV. Is repossession possible? 

Please note that “self-help” is not available under Chinese law. A     

creditor intending to retake possession of an aircraft either pursuant to 

a lease agreement or an aircraft mortgage will have to resort to 

judicial proceedings at a Chinese court. The following is a quick 

summary of the procedures in proceedings in the PRC court for 

repossessing an aircraft upon occurrence of an event of default.  



Filing a Lawsuit and Jurisdiction 

 Lessor or mortgagee file a bill of complaint to initiate a judicial proceeding 

 Jurisdiction determination - a court in the location of the domicile of the 

mortgagor/lessee, or the location where the lease is performed  

 Jurisdiction over cases involving foreign elements: 

 the lowest level court located in an economic and technology development 

zone established by the order of the State Council  

 the intermediate level people’s court located in the capital of each provincial 

level city or a special economic zone or a city with separate budget or 

appointed by the Supreme People’s Court (SPC), each having its geographic 

jurisdiction as set out by the Superior People’s Court in that province; and  

 the Superior People’s Court in each province  



Case Acceptance and Court Charge; Detaining of Aircraft 

 Court of competent jurisdiction to docket a case  

 Court to send a copy of the bill of complaint to mortgagor or lessee 

 Mortgagor or lessee is required to file a bill of defense 

 Lessor or mortgagee is required to pre-pay the court charges - determined at a 

degressive rate based on the amount claimed by lessor  

 Lessor or motrgagee may apply to Chinese court for property preservation order. 

The order may be revoked if Lessee comes up with appropriate bond or 

guarantee, or in the case of a pre-filing property preservation measures, if a bill of 

complaint is not filed within 30 days from the date of the order for property 

preservation measures. 

 No precedents in the PRC involving the detaining of aircraft  



Evidence Requirement and Counsel 

 Lessor or mortgagee to show evidence for its claims; lessee or mortgagor to show 

evidence for its defenses. In limited cases, court to collect evidence directly if 

necessary. In certain cases, the burden of proof will reverse 

 Any evidence must be checked and verified before it can be taken as a basis for 

ascertaining a fact 

 a foreign party is entitled to representation of Chinese counsel in legal 

proceedings before a Chinese court with valid power of attorney 

 Chinese translation is required if the lease is signed in a foreign language (that is 

why we recommend that Chinese law governed mortgages be made and executed 

in both Chinese and English)  



Settlement and Mediation 

 Mortgagor and mortgagee, lessor and lessee may reach a settlement (without the 
involvement of judges) at any time before judgment 

 PRC court is willing to conduct the mediation between the parties to a dispute 
based on the willingness of the parties 

 The court shall draw up a mediation letter and deliver to the parties, which shall 
become binding upon the parties who sign upon it and no appeal is permitted 
thereafter. 



Getting a Judgment in Your Favor 

 For cases involved foreign elements, no express time limit for a PRC court from 
case acceptance to issuing a judgment. A reasonable expectation is between 6 and 
12 months for the completion of a case in first instance     

 Upon delivery of a judgment 

 Fifteen (15) day time window for lessee/mortgagor (being the defendant) to 
decide whether to appeal 

 Thirty (30) day time window for lessor/mortgagee without domicile in the 
PRC  

 the judgment to take effect upon lapse of such time limit 

 If a bill of appeal if filed, the appellate court to decide whether to uphold or 
amend the initial judgment, or order the initial court to re-hear the case and to 
issue a new judgment or ruling  



Enforcement of Judgment 

 

 Lessor/mortgagee to file an application for enforcement with the court of the first 

instance 

 Once accepting the application, the court to issue an enforcement order to 

lessee/mortgagor 

 Enforcement measures should be taken if lessee/mortgagor still refuses to comply 

or perform or transfer, hide, sell or damage the relevant property within such time 

period as stated in the order  



Enforcement of Foreign Judgment and Arbitration Award in China 

 It is still impossible to have an English or New York judgment recognized and 

enforced in China 

 In theory, a judgment of a foreign court against a PRC party would be 

recognized and enforced by the courts of the PRC without further 

consideration of the merits of the case, if certain conditions are fulfilled 

 As a general principle, the reciprocal recognition of foreign court judgments 

arises either by treaty between the PRC and country where such foreign court 

is located or as a matter of “comity”  

 In practice, bilateral treaties for recognition and enforcement of foreign 

judgments are only existent between China and a few countries (France and 

Spain, for example); no such arrangement with many of the major trading 

partners including the UK, Japan, the US or Germany 



Enforcement of Foreign Judgment and Arbitration Award in China 

(Cont’d) 

 A foreign arbitration award can be recognized and enforced in China 

 “Arbitration” clause in the lease agreement or aircraft mortgage can be an 

alternative option 

 The PRC is a party to the New York Convention on the Reciprocal 

Recognition of Foreign Arbitral Awards (“New York Convention”) 

 In particular, a recent notice by the SPC mandates that, without the permit of the 

SPC, local courts in the PRC shall not refuse to recognize a foreign arbitral award 

duly issued in compliance with the New York Convention  

 


