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Gates and Partners 

 55 lawyers specialising in aviation law in 5 international offices London, Dubai, Singapore, 

Brussels and Paris with a presence in the US and Central America 

 Internationally acclaimed year after year by our peers, clients and industry – awards from 

Expert Guides – the Best of the Best, International Who’s Who Legal, Chambers and 

Partners, Air Finance Journal, The Lawyer Awards, Legal Business Awards, The Legal 500 

 Awards include “most commercially aware”, “best industry knowledge”, “most innovative”, “a 

stellar reputation” “The lawyers realise solving problems quickly and thoroughly may 

not mean as many billable hours, but is better for clients”  

 Aviation Law Firm of the Year, 2010, 2011, 2012 
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CLAIMS HANDLING ISSUES RELEVENT TO FINANCERS 

1) Recent losses and trends 

2) Common law negligence 

3) Negligent entrustment  
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Recent Losses and Trends 

 Damages inflation 

 Activities of Plaintiff lawyers 

 Forum shopping 

 - suing in USA in non-US cases 

 - forum non conveniens 

 Negligent entrustment 

 -  liability of lessors 

 Increased sophistication of claimants 

 -  more claims conscious 

 -  better knowledge of insurance 

 Impact of internet/growth of social media 

 -  dedicated websites for victims action groups 

 -  PPRUNE – Professional Pilots Rumour Network 
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Increased complexity of major losses 

 Technical issues 

 - expert evidence required 

 -  criminal proceedings 

 -  public enquiries 

 -  official accident investigation 

 Multiparty involvement 

 -  airline, lessor, manufacturers, ATC, etc 

 AVN67 parties 
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Releases 

 Which parties to include? 

 Validity under applicable local law 

 Whether court approval required 

 Can Release be set aside by the court?  
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Naming of owners and lessors as defendants in air carrier litigation in U.S. 

 Forum shopping on basis of US domicile of financing/leasing companies which own 

aircraft or some portion of aircraft such as engines. 

 An example of a dismissal of all claims against Siberia Airlines in Tatyana Michailovna 

Esheva v. Siberia Airlines: 

 - citing § 44112, USDJ Cote noted: “There is a compelling argument that Airbus was 

added to this litigation solely to provide some American nexus to the litigation… to the extent 

that it is facing a claim of derivation liability, Airbus is absolutely immune for such liability in the 

United states”. 
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Example of Calculation of Damages in a US Death Case 

40 year-old passenger earning $100,000 per year who is survived by a spouse and two children 

( 8 yrs and 12 yrs) 
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Lost income 25 yrs x $100,000 $2,500,000 

Lost services 25 yrs x $10,000 $250,000 

Loss of Inherence -- $250,000 

Funeral/Burial 

Expenses -- $15,000 

Grief/anguish  Spouse and Children $500,000 

Lost guidance/care Children - $250K each $500,000 

Loss of care, comport 

and companionship Spouse and children $1,000,000 

Decedent’s pre-death 

pain/ suffering 10 minutes $1,000,000 

TOTAL -- $6,015,000 



Future strategy by claimant solicitors 

 Alleging direct negligence: 

 Owner knew or should have known that operator had poor maintenance 

program/should have known of aircraft’s defective condition and had state law duty of 

care to passengers travelling on board its aircraft. 

 Alleging that the operator was the agent of the owner/lessor. 
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Lessor’s liability under English law 

 Normal principles of negligence apply: 

 A duty is owed by one party to another 

 There is a breach of that duty 

   (evidenced by facts or ‘res ipsa loquitur’) 

 Which causes a party to suffer loss or damage 

 Of a type that was reasonably foreseeable by both parties (i.e. not too remote) 
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Lessor’s liability under English Law 

 Vicarious liability – the ‘controlling arm’ principle 

 Contributory negligence 

 Claims can be complicated by: 

 -  Causation issues 

 -   Remoteness of damage on big claims  
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Lessor’s liability in the United States – Negligent Entrustment 

 The possessor of a dangerous instrument is under a duty to entrust it to a responsible 

person whose use will not create an unreasonable risk of harm to others. 

 Negligent entrustment requires that the supplier of the dangerous instrument control the 

actions of the person or entity to whom the instrument was supplied. 

 Aircraft cases draw upon law developed from negligent entrustment cases involving cars. 
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Section 390, Second Restatement of Torts 1965 

 One who supplies directly or through a third person a chattel for the use of another whom 

the supplier knows or should have known because of his youth, inexperience or otherwise, is 

likely to use it in a manner involving unreasonable risk of bodily harm to himself or others .... 

is subject to liability for bodily harm caused thereby to them”. 
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Federal Law of Negligent Entrustment – 49 U.S.C. § 44112 

 §44112 of the Federal Registration and Recordation of Aircraft Act provides a defence 

to negligent entrustment claims for aircraft owners not in possession of the aircraft.  It 

provides that a lessor, owner, or secured party is liable for: 

 personal injury, death, or property loss 

 for damage on land or water 

 only when a civil aircraft, aircraft engine or propeller is in the actual possession 

or control of the lessor, owner, or secured party 

 and the person injury, death, or property loss or damage occurs because 

 -  (1) the aircraft, engine or propeller; or 

 -  (2) the flight of, or an object falling from, the aircraft, engine or propeller. 
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Federal Law of Negligent Entrustment – 49 U.S.C. §44112 (contd.) 

 Matei v. Cessna Aircraft Co., 35 F.3d 1142 (7th Cir. 1994) – Court held that aircraft 

owner was not liable for death of commercial pilot in crash allegedly caused by failure of 

instrument control lighting system, where the aircraft was leased to pilot’s employer and 

no evidence that owner retained possession/control of aircraft or had knowledge of any 

defects which caused crash. 

 Re Lawrence W. Inlow Litigation, 2001 U.S. Dist. LEXIS 2747 (S.D. Ind. 2001) – Court 

granted summary judgment in favour of sublessor of helicopter in litigation arising from 

death of passenger who was struck by a rotor blade upon disembarking aircraft. Court 

found that sublessor did not have actual possession/control of helicopter, despite 

having legal obligations to maintain aircraft in lease. 

 Air Philippines Flight 541 – Cook County  

 Aircraft leased to AP 

 Aircraft underwent ‘C’ check before export delivery to AP 

 FAA airworthiness certification issued  

 Aircraft met all US and Philippine regulatory requirements  
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Air Philippines – the Perfect Storm 

 One Plaintiff (Layug) based in Cook County 

 Both Lessors based in or near Chicago – therefore defence FNC motions hopeless 

 Spoliation of evidence – early wreckage disposal prevented inspection by Plaintiffs’ 

experts and alternative theories of crash 

 AP not a party, but its (Lawyers) failed to obtain a release of the Plaintiff’s claims against 

AAR/Fleet when initially settling claims 
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Federal Law v State Law 

 Federal law often trumps state law where there is a conflict 

 But recent case in Florida Supreme Court of Vreeland –v- Ferrer (08.07.11) 

 Florida’s Dangerous Instrumentality Doctrine conflicts with §4412? No. 

 Implications?  

 Illinois, Florida and now Michigan? 
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Vreeland v. Ferrer (US Supreme Court) 

 Twin Cessna Skymaster crashed on Jan 14, 2005 killing the pilot and its single passenger. 

 Leased from Aerolease of America, Inc. for one year 

 wrongful death action - Aerolease vicariously liable for pilot’s negligent operation of the 

airplane, a “dangerous instrumentality 

 strict liability upon the owner an aircraft by requiring that an owner has an obligation to 

ensure that the vehicle is operated safely 
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Vreeland v. Ferrer (US Supreme Court) 

 position of Aerolease was not protected by federal statute, 49 U.S.C. § 44112 (1994): 

 “A lessor, owner, or secured party is liable for personal injury, death, or property loss or 

damage on land or water only when a civil aircraft, aircraft engine, or propeller is in the 

actual possession or control of the lessor, owner, or secured party, and the personal 

injury, death, or property loss or damage occurs because of (1) the aircraft, engine or 

propeller; or (2) the flight of, or an object falling from, the aircraft, engine, or propeller."   

 The Court held that (1) the limitation on liability provided by the Federal statute only applied 

to death, injury or damage that is caused to people or property that are physically on the 

ground or in the water; and (2) in the instant case, the plaintiff's liability claim against the 

owner was not pre-empted by federal statute because the victim died while he was a 

passenger inside an aircraft that crashed and he was not present "on the surface of the 

earth" beneath the aircraft when he died.  
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Vreeland v. Ferrer – majority decision 

 Every version of the statute has referenced injury, death, or property damage “on land or 

water” or “on the surface of the earth.”  

 Congress never removed this geographic requirement. 

 Florida's dangerous instrumentality doctrine not pre-empted because decedent “was a 

passenger in a plane that crashed--not on the ground beneath the plane 

 Vreeland v. Ferrer – lone dissent 

 the majority decision “ defies reality” - the passenger died not in the air, but from the 

impact with the ground.  

 The majority should never have been analyzing the issue in the first place. Statute requires 

that the lessor or owner be in actual possession or control of the aircraft – first threshold  

 Irrelevant whether the passenger died from impact with the ground or before it — Aerolease 

was not in possession or control 
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Vreeland v. Ferrer – early conclusions 

 Florida Supreme Court misconstrues the express language and Legislative History of the 

Statute 

 limitation on liability applies only to individuals and property that are underneath the aircraft 

during its flight, ascent, or descent 

 ignores the legislative history providing that the purpose of the statute was to facilitate 

financing of the purchase of aircraft and protect a party not in possession or control. 

 Florida, Michigan and Illinois courts have created troubling precedent for owners, lessors 

and secured parties 

 Potential liability to owner/lessor for every accident/incident that causes death/injury to a 

passenger on board  
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Question time  

 Any questions? 
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