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Questions to be Addressed: 

What is meant by a “non-true” lease v. a “true” lease? 

How can we tell whether we have a “non-true” lease or a 

“true” lease? 

Why does is matter whether we have a “non-true” lease or a 

“true” lease? 

What are some examples of lease structures which raise the 

issue in practice? 
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 “‘Lease’ means a transfer of the right to possession and use of goods for 

a term in return for consideration, but a sale…is not a lease.” 2A-103(1)(j) 

 “‘Security interest’ means an interest in personal property or fixtures 

which secures payment or performance of an obligation…the retention or 

reservation of title by a seller of goods…is limited in effect to a 

reservation of a ‘security interest’.” 1-201(35) 

 “Non-true” lease – purports to be a lease, but the sum of its terms and 

conditions are more consistent with an installment sale. 

 “True” lease – purports to be a lease, and the sum of its terms and 

conditions are consistent with a lease. 
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What is meant by a “non-true” lease v. a “true” lease? 



Choice of Law 
 

Which law determines 

whether the lease is “true”? 

 Federal v. state law 

 Which state’s law should be 

applied? 

UCC § 1-203; Lease or 

Security Interest? 

 Definition of “security interest” (§ 1-201(35)) 

 The facts of each case over the form of the 

document (§ 1-203(a)) 

 Per Se Security Interest - statutory guidance 

of § 1-203(b) 

 Terms not subject to termination by the lessee 

(§ 1-203(b)) 

 Nominal additional consideration, etc. (§ 1-

203(d)) 

 Factors not determinative (§ 1-203(c)) 

 Common Law 

How can we tell whether we have a “non-true” or a “true” lease? 
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 Credit Risks 

 UCC/collection enforcement rights 

 Bankruptcy recovery expectations 

 Other Economic Considerations 

 Interest rate limitations, etc. 

 Liability risks 

Civil (e.g., vicarious liability) 

Governmental (e.g., state taxes, fines, etc.) 
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Why does it matter whether we have a “non-true” or a “true” lease 



Reasons lessors enter into “non-true” leases:  

 

 Market demands 

 “Lease” characterization may be 

useful even if not “true” 

 Casual approach by some leasing 

companies 

 Innovative financing structures 

 100% financing 

 

 

 Customizable lease terms 

 Contemplates upgrades and 

obsolescence options 

 Could be an accounting driven 

structure 

 Permitted within bank lines (hopefully) 

 Re-characterization risk can be 

addressed by precautionary measures 

Why does it matter whether we have a “non-true” or a “true” lease 
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“Finance Leases” 

 The best kind of “true” lease for lessors 

 UCC § 2A-103(1)(g) 

 Must be a “lease” 

 Must meet certain criteria establishing 

lessee’s acquisition-related choices 

 Benefits 

 Automatically “hell or high water” 

 Implied warranties automatically 

disclaimed 

 But -to some, confusing terminology 

Why a secured transaction? 

 UCC § 9 

 Covers any transaction creating a 

security interest; UCC § 9-

102(1)/Rev. § 9-109 

 Purported lessor not subjected to all or 

nothing risk 

 UCC § 2 

 “Any retention of reservation by the 

seller of the title…is limited in effect to 

the reservation of a security interest.” 

UCC § 2-401(1) 
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Why does it matter whether we have a “non-true” or a “true” lease 



Commercial Law (UCC) Effect 

 

 NTL “Lessor” (rights/responsibilities) 

 Lease v. secured transaction (perfection) 

 Lease v. secured transaction (priority) 

 Lease v. secured transaction (remedies) 
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Why does it matter whether we have a “non-true” or a “true” lease 



Bankruptcy (Chapter 11)  

 

 “True” Leases 

 Assumption of lease 

 Administrative claim 

 Cure defaults 

 Rejection 

 Return of equipment 

 Unsecured claim 

 No free ride 

 Relief from stay 

 

 

 

 “Non-true” Leases 

 Adequate protection 

payments 

 Valuation of claim issues 

 Secured claim 

 Unsecured claim for 

deficiency 

 Relief from stay 
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Why does it matter whether we have a “non-true” or a “true” lease 



Bankruptcy (Chapter 11) 

 Impact of perfection 

 “True” lessor as creditor 

 “Non-true” lessor as creditor 

 “No Free Ride” Rule (11 U.S.C. § 365(d)(19)) 

 Recovery of equipment 

 Payments & the nature of claims 
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Why does it matter whether we have a “non-true” or a “true” lease 



 “True” lease for commercial law purposes 

 Options 

 Meaningful Return Option 

 Fixed Price Purchase/Fixed Renewal Rent Options 

 “First Amendment” leases 

 “Synthetic” leases 

 “TRAC” (Termination Rental Adjustment Clause) leases 
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What are some examples of lease structures which raise the issue in practice? 



A Few Examples 

 

 Nominal purchase option 

 Fair market value purchase option 

 Bargain purchase option 

 “TRAC” (Termination Rental Adjustment Clause) provisions 
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What are some examples of lease structures which raise the issue in practice? 



“True” v. “non-true” lease documentation 

 Can’t draft characterization 

 Lease provisions reflect differences in credit risks and economic 

considerations 

 Conditions precedent 
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What are some examples of lease structures which raise the issue in practice? 
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